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The Equality and Human Rights Commission is the National Equality Body for Scotland, England and Wales and an “A status” National Human Rights Institution.  The Commission works across the nine protected grounds set out in the Equality Act 2010: age, disability, gender, race, religion and belief, pregnancy and maternity, marriage and civil partnership, sexual orientation and gender reassignment. We share our human rights mandate in Scotland with our colleagues in the Scottish Human Rights Commission.  
The Equality and Human Rights Commission in Scotland is working to eliminate discrimination, reduce inequality, protect and promote human rights and to build good relations, ensuring that everyone has a fair chance to participate in society.  We use our powers to protect people from discrimination and breaches of their human rights.  We set out our main legal powers here with some examples of where we have used them.
Human Rights Legal Powers
We can take own name judicial review proceedings, make interventions in human rights proceedings and hold inquiries into any issue of human rights, in agreement with the Scottish Human Rights Commission.   

Due to statutory constraints, the Commission can’t fund human rights cases brought by others unless they also raise issues under the equality enactments.     
We assess opportunities to use our powers in accordance with our overall strategic priorities and our enforcement strategy.    We identify action which will achieve positive change and have the widest impact.  Where we are not able to get involved, we will use the information to inform our future priorities for litigation and enforcement work.  For instance, if we receive several requests on related issues, we may consider the option of carrying out an inquiry into a particular problem or in a particular sector.

Judicial Review

The Commission may bring a judicial review in its own name on any grounds where the subject matter of the claim relates to a statutory function of the Commission (ie the equality and human rights duties set out in the Equality Act 2006).  

The most obvious situations for the Commission to bring a claim in

its own name are:

· Where a change in the law is due to come into force (for example

where an early challenge could prevent actual violations)

· Where there are a wide range of victims whose experience can be

used to illustrate a problem, but where a claim brought by an

individual would not tell the whole story

· Where the actual or potential victims do not have access to

lawyers, cannot fund a claim themselves, or would not want to be publicly identified with an issue 
An example - The human rights of children in kinship care

The Commission had concerns about the number of kinship children and families living in, or at risk of, poverty.  We identified four councils of particular concern because, the level of kinship allowance paid was between less than the foster allowance. We came to the view that these councils may have been acting in violation of Article 14 in conjunction with Article 8 and Article 1 of Protocol 1 of the European Convention on Human Rights. We notified the Scottish Government and COSLA that we were minded to use our legal powers to raise judicial review proceedings against one or more of the four councils. 

In response, Councils agreed to pay kinship allowances using legislation that allow kinship families to claim state benefits for looked after children and the Scottish Government agreed to provide an additional £10.1 million funding every year so that the kinship allowance, when combined with state benefits, is the same as the foster allowance. 

Interventions
Third party interventions have been used frequently by the Commission in human rights cases and in equality cases, both domestically and in the European Court of Human Rights.  In these cases, the Commission seeks to provide added value and assist the court from an independent perspective, relying where possible on the Commission’s own evidence.  Cases where the Commission intervenes are usually in the higher courts, which focus on legal issues and not on factual disputes.

The Commission is interested in public interest cases which raise issues affecting vulnerable groups, seek to clarify or challenge important questions of law or involve serious matters of public policy or systematic default or abuse by a public body.

Our role as third party interveners:

· To develop the law in a particular way – this may involve putting

an alternative view of the law not being advanced by either party

· To highlight to the court the wider public impact of the case

· To provide expert legal analysis on one or more of the issues

raised in the case

· To provide expert evidence or research that the parties may not

present, particularly any of the Commission's own research or

inquiry findings.

EHRC Intervention – Hurley v Secretary of State for Work and Pensions 

The High Court in England recently ruled that the failure to exempt the carers allowance from the benefit cap is indirectly discriminatory against disabled people cared for by family members who do not live with them.  The claim challenged the lawfulness of the inclusion of the carers allowance in the benefit cap, arguing that it is irrational under common law and in breach of the carers’ rights in violation of Article 14, in conjunction with Article 1, Protocol 1 and the disabled person’s rights in violation of Article 14, in conjunction with Article 8. The Commission intervened focussing on the impact on disabled people. 

The court found that the carers and the disabled person being cared for have Convention rights and that the decision not to exempt the carers allowance was manifestly without reasonable foundation and amounted to indirect discrimination, which was not objectively justified.

Further examples of Commission Interventions  are available on our website,  where you can Download a summary of the Commission's ongoing interventions  and Download a summary of the Commission's concluded interventions 
Inquiries
The Commission has powers to hold inquiries into any issue of human rights (including human rights issues not in the Human Rights Act – for instance the Convention on the Rights of People with Disabilities).
Human Trafficking Inquiry

The Commission undertook an  inquiry into the nature and extent of human trafficking in Scotland. Read more about our Inquiry into Human Trafficking in Scotland and related work. 
Further information

Visit www.equalityhumanrights.com/litigation for further information including:

Contact us

Requests for assistance from advocates and solicitors only

To contact the Commission about any case you think we might be interested in or to request speakers for conferences or other events, where our legal team can explain the kind of cases we are looking for and our decision-making processes:

Email:  legalrequestscotland@equalityhumanrights.com 

Phone:  0141 228 5951

Equality Advisory and Support Service

Note that claimants and other individuals who would like advice and information human rights and discrimination issues should contact the Equality Advisory and Support Service (EASS).

The EASS receives calls from individuals and works collaboratively with advice agencies and other organisations who make referrals to it. It provides information, assistance and support (but not legal advice or representation) to individuals across Britain about discrimination and human rights issues and the applicable law.

The contact details for the EASS are:

Phone: 0808 800 0082
Textphone: 0808 800 0084

Website: //www.equalityadvisoryservice.com/
Post: FREEPOST Equality Advisory Support Service FPN4431

Opening hours:
09:00 to 20:00 Monday to Friday
10:00 to 14:00 Saturday
Closed on Sundays and Bank Holidays


